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1. Distracted driver laws
Montana has no so-called distracted driver laws prohibiting texting or other activities while driving.  Such “violations” are charged under the traditional careless driving statute, when appropriate.  MCA § 61-8-302. Careless driving. (1) A person operating or driving a vehicle on a public highway shall drive it in a careful and prudent manner that does not unduly or unreasonably endanger the life, limb, property, or other rights of a person entitled to the use of the highway.

2. Missing witness jury instructions
A missing witness instruction may be permitted if it can be shown a reasonable person in the same situation would have produced such a witness if they believed the testimony of the missing witness would be favorable and there was no reasonable excuse for not producing the witness. This issue was addressed in Geiger v. Sherrod, Inc., 262 Mont. 505, 866 P.2d 1106, Mont., 1993.  The District Court refused plaintiff's proposed Instruction No. 37, which stated,

You are instructed that if a party has failed to produce a witness within his power to produce, you may, if you see fit, infer from that, if here given, the testimony of such witness would not have been favorable to such party. This rule is applicable, however, if and only if you believe the situation between such party and the witness was of a nature whereby with exercise of reasonable diligence such party could have produced such witness, further, that a reasonable person in the same circumstances would have produced such witness if such party believed the testimony of such witness would be favorable to such party, further, that no reasonable excuse exists for the failure of such party to produce such witness and, further that the witness was not equally available to the adverse party.

As support for this instruction, plaintiff Geiger cited State ex. rel. Nagle v. Naughton (1936), 103 Mont. 306, 63 P.2d 123. Plaintiff contended that this instruction was required to counter the comments of defense counsel during voir dire that “[counsel] was at fault for not obtaining the presence of Mr. Smith because Mr. Smith was a truck driver and could not be found.”  However, plaintiff objected to that statement and his objection was sustained. Plaintiff made no request that the jury be admonished to disregard the remark.

Defendant pointed out that, as a defendant, Mr. Smith was not required to be present for trial and argued that plaintiff had no need to call Mr. Smith as a witness after plaintiff read Smith's deposition during plaintiff's case-in-chief. Defendant also pointed out that on the last day of trial, defense counsel advised the court that Smith was available to testify and that although the Court gave plaintiff an opportunity to reopen his case, plaintiff declined.

On appeal the Supreme Court held the trial court did not abuse its discretion, in personal injury case involving collision of trucks, by denying injured victim's requested instruction that absence of a witness was justification for the jury to infer the testimony of such witness would not have been favorable when the person to whom the requested instruction referred had become available to appear as a witness before the close of trial, and the injured plaintiff had rejected court's offer to reopen case to question the witness.  Geiger v. Sherrod, Inc., 262 Mont. 505, 866 P.2d 1106, Mont., 1993. 

3. Expert Discovery

In Montana, a party’s rights with respect to expert discovery is governed by Civil Rule Rule 26(b)(4).   That rule permits parties to determine, through interrogatories, the identity of expert witnesses to be called, the subject matter on which they will testify, the substance of the facts and opinions to which the expert is expected to testify, and a summary of the grounds for each opinion.  The purpose of the Rule is to eliminate surprise and to promote the effective cross-examination of expert witnesses. Smith v. Butte-Silver Bow County, (1996) 276 Mont.329.  Although the wording of Rule 26(b)(4) seems to make disclosure dependent upon a prior request from a party, the Montana Supreme Court has held that the substance of the facts  and grounds for each opinion must be disclosed. Id..  As a practical matter, most Montana courts will create a scheduling order which will require each party to disclose their expert within a specified time period and to provide the above information regarding experts.

Although the Rules require full disclosure regarding the subjects set forth in Civil Rule 26(b)(4),  the scope of permissible sanctions for non-compliance seems to depend upon the specific facts of the case and whether the Montana Supreme Court considers the lower court’s sanctions to be “an abuse of discretion”.  The courts have upheld exclusion of an expert’s opinion where a party’s answers to interrogatories did not fully set forth the basis for the expert’s opinions.  Montana Power Co. v. Wax, (1990) 244 Mont. 108.  Also, the Montana Supreme Court has upheld dismissal in other cases in which there was a failure to make full or timely expert disclosures, arguably compromising the ability of a party to effectively cross-examine the expert.  Eisenmenger by Eisenmenger v. Ethicon, Inc., 264 Mont. 393 (1994); McKenzie v. Sheeler,285 Mont. 400 (1997).  On the other hand, in Smith v. Butte-Silver Bow County, (1996) 276 Mont. 329, the Montana Supreme Court reversed a dismissal of Plaintiff’s case for failure to supplement its expert disclosure as required by Court order because it viewed a dismissal in that instance as “too harsh”.   Although the Court agreed that the Plaintiff had made an inadequate disclosure regarding its expert and had then violated a later order by the lower court to supplement its prior disclosures, it nonetheless concluded that it was an “abuse of discretion” to grant dismissal when there were other sanctions available to the lower court which could have been imposed as an alternative to the harsh sanction of dismissal.  

After expert disclosures in response to interrogatories, a Court, upon motion, may order further discovery regarding the expert.   Also, except where a “manifest injustice would result”, the Court is supposed to require the party seeking discovery by interrogatories “to pay the expert a reasonable fee for responding to discovery” under that rule.


4. Allowable Discovery in a Punitive Damage Claim

There is very little law in Montana on this subject.   There is one decision where the lower court held in abeyance discovery on punitive damage claims pending a resolution of an underlying claim such as an uninsured motorist claim.  Shelton v. State Farm Auto Ins. Co., (2007) 337 Mont. 378.  The Montana Supreme Court did not criticize such decisions in general, but held that, where a party files a motion for summary judgment on the punitive damages claim, discovery on issues relevant to responding to the motion relative to that claim is then permitted.  Id.    The Montana Supreme Court also has upheld a dismissal of a case based on the failure of party defending a punitive damage claim to produce federal and state income tax returns, thereby implying that discovery of financial information in such cases is permissable.  Landauer v. Kehrwald, (1987) 225 Mont. 322.
